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Over the last few years, 42 states have enacted 
the Uniform Prudent Management of Insti-
tutional Funds Act (UPMIFA), approved in 

2006 by the National Conference of Commissioners 
on Uniform State Laws (“Commission”).1 In a nutshell, 
UPMIFA imposes standards governing the manage-
ment, investment and spending of institutional funds 
and endowments held by charitable organizations, 
and is intended to be the successor model statute 
to the Commission’s 1972 Uniform Management of 
Institutional Funds Act (UMIFA), which had served as 
the primary law governing those funds in 47 states 
and the District of Columbia.2 

The Commission introduced UPMIFA as a necessary 
update to UMIFA by incorporating many of the post-
UMIFA trust law developments and as a way to give fund 
managers more flexibility in managing and investing 
charitable assets. UMIFA itself was an effort to reduce 
the restrictions on investment decision-making that were 
inherent in general trust law that provided guidance and 
standards prior to the adoption of UMIFA.3 

While UPMIFA has been widely promoted and 
publicized by some commentators as a state legisla-
tive “fix” in today’s economy to allow organizations to 
spend money from underwater endowments—those 
endowments with values that have dropped below 
their historic dollar value—UPMIFA’s reach and im-
pact extends well beyond endowments. This article 
summarizes the scope of UPMIFA by describing how 
UPMIFA establishes standards of conduct for (1)  the 
management and investment of institutional funds; 
(2) the expenditure and accumulation of endowments; 
(3) the delegation of fund management and investment 
authority; and (4) the release or modification of restric-
tions contained in a gift instrument on the management, 
investment or purpose of an institutional fund. Even so, 
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UPMIFA emphasizes that those standards of conduct 
are generally secondary to and subject to the intent of 
a donor as expressed in a gift instrument. The article 
concludes by offering some general recommendations 
to organizations that hold institutional funds and to the 
practitioners who represent them.

Management and Investment of 
Institutional Funds

UPMIFA applies to the management and investment 
of “institutional funds,” which includes any fund (but 
not a program-related asset) that is held by a charitable 
organization exclusively for a charitable purpose.4 A 
“charitable purpose” includes the relief of poverty, ad-
vancement of education or religion, promotion of health, 
promotion of a governmental purpose, or any other 
purpose the achievement of which is beneficial to the 
community.5 Accordingly, the scope of UPMIFA clearly 
extends beyond the endowments (defined below as a 
type of institutional fund) and potentially encompasses 
the funds held by many nonprofit organizations.

With respect to institutional funds, UPMIFA adopts 
a prudent investor standard, along with the existing 
business judgment standards under corporate law 
as applicable to nonprofit corporations (including 
the duties of loyalty and care),6 to govern invest-
ment decision-making and extends those standards 
to anyone who invests and manages institutional 
funds, including directors, officers, managers, em-
ployees and agents.7 The UPMIFA prudent investor 
standard replaces the UMIFA standard of “ordinary 
business care and prudence under the facts and 
circumstances prevailing at the time of the action 
or decision.”8

The prudent investor standard requires that institu-
tional funds be managed and invested in a manner 
that considers the following factors:

general economic conditions;
the possible effect of inflation or deflation;
the expected tax consequences, if any, of invest-
ment decisions or strategies;
the role that each investment or course of action plays 
within the overall investment portfolio of the fund;
the expected total return from income and the 
appreciation of investments;
other resources of the institution;
the needs of the institution and the fund to make 
distributions and to preserve capital; and 
an assets special relationship or special value, if 
any, to the charitable purposes of the institution.9

These factors form a sort of pre-investment due 
diligence checklist, and require that investment and 
management decisions consider the institution’s 
entire portfolio of investments (not just individual 
assets) and risk and return objectives that are rea-
sonably suited to the institution;10 incur only those 
costs that are appropriate and reasonable;11 diversify 
investments;12 identify and retain or dispose of unsuit-
able assets or rebalance portfolios.13

Expenditure and Accumulation 
of Endowments
UPMIFA also applies to “endowments,” which are 
institutional funds that, under the terms of a gift instru-
ment, are not wholly expendable on a current basis by 
the institution (as distinguished from board-designated 
restricted funds).14 In turn, UPMIFA broadly defines 
a “gift instrument” to mean any record, including 
written directions or restrictions by the donor or even 
the institution’s own articles of incorporation, bylaws, 
minutes of the board of directors, cancelled checks or 
solicitation materials.15 In other words, any writing or 
collection of writings that impose terms with respect to 
the use of gifted funds, and that reflects an awareness 
of restrictions on the part donor and the institution, 
may create an endowment subject to UPMIFA.

With respect to endowments, UPMIFA applies a pru-
dence standard to the expenditure and accumulation 
of endowment funds, and allows institutions to spend 
or accumulate so much of an endowment as is prudent 
for the uses, benefits, purposes and duration for which 
the endowment was established.16 In so doing, UPMIFA 
requires persons who make endowment spending 
decisions to focus on the purposes of the endow-
ment rather than on the purposes of the institution.17 
The UPMIFA prudence standard replaces the UMIFA 
restrictions on the expenditure of an endowment only 
to the amount of the endowment’s income or apprecia-
tion in value over its historic dollar value.18

The prudence standard requires that institutions con-
sider the following factors before making a decision to 
expend or accumulate funds in an endowment:

the duration and preservation of the endowment 
fund;
the purposes of the institution and the endow-
ment fund;
general economic conditions;
the possible effect of inflation or deflation;
the expected total return from income and the 
appreciation of investments;
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other resources of the institution; and
the investment policy of the institution.19

UPMIFA also provides states with optional language 
to create a rebuttable presumption of imprudence 
when an institution spends more than seven percent 
of an endowment’s fair market value (though the Com-
mission commented that there is no corresponding 
presumption of prudence if the expenditure is less 
than 7 percent of the endowment’s fair market value).20 
About 30 percent of the states adopting UPMIFA 
have included language to create a presumption of 
imprudence ranging from five to seven percent and, 
in some cases, applying only to endowments with an 
aggregate value in excess of $1 million.21

UPMIFA’s prudence standard for endowments has 
been widely publicized and came at a fortuitous 
time for many institutions that saw the value of 
their endowments drop precipitously in the current 
economic climate—in some cases, far below the 
endowments’ historic dollar value (“underwater 
endowments”). For example, according to a study by 
the National Association of College and University 
Business Officers, college and university endow-
ments reported an average 23 percent decline in 
value in the five months ending November 30, 
2008.22 But, the jury is still out on whether, and to 
what extent, UPMIFA’s prudence standard will al-
low institutions to tap underwater endowments. The 
Commission notes, for example, that the deletion of 
the historic dollar value standard “does not transform 
any portion of an endowment fund into unrestricted 
assets from a legal standpoint.”23 That is because, by 
definition, an endowment is restricted in accordance 
with the donor’s intent and is not expendable on a 
current basis.24 UPMIFA does not trump the terms of 
the applicable gift instrument.

Delegation of Fund 
Management and Investment
UPMIFA also includes optional language to allow an 
institution to delegate to a third party or external agent 
the management and investment of an institutional 
fund to the extent that the institution can do so pru-
dently.25 Specifically, in delegating the management 
and investment of an institutional fund, the institution 
is required to:

select an agent;
establish the scope and terms of the delegation, 
consistent with the terms of the institution and 
institutional fund; and

periodically review the agent’s actions in order to 
monitor the agent’s performance and compliance 
with the scope and terms of the delegation.26

An agent is charged with the duty to the institution to 
exercise reasonable care in complying with the scope 
and terms of the delegation, and, by accepting the 
delegation, submits to the jurisdiction of the state in all 
proceedings arising from its performance of the delegat-
ed function.27 To the extent that an institution complies 
with the prudence standard in delegating its authority, 
the institution is not liable for the decisions or actions 
of an agent to whom it delegated its authority.28

Release or Modification  
of Restrictions
UPMIFA also expands an institution’s ability to release 
or modify restrictions contained in a gift instrument 
on the management, investment or purpose of an 
institutional fund; provided, however, that any release 
or modification may not allow a fund to be used 
for purposes other than the institution’s charitable 
purposes.29 Specifically, UPMIFA provides that restric-
tions may be released or modified with the consent 
of the donor, the courts and, in limited cases, by the 
institution itself. This latter method is new to UPMIFA, 
and allows an institution (with 60-day advance notice 
to the state attorney general) to release or modify 
restrictions on an institutional fund with a value that 
is less than a threshold amount (UPMIFA suggests 
$25,000) and that has been in existence for a speci-
fied number of years (UPMIFA suggests 20 years), 
provided that the institution uses the property in a 
manner that is consistent with the charitable purposes 
expressed in the gift instrument.30

Summary and 
Recommendations
In summary, UPMIFA is a default statute that 
requires a charitable organization’s directors, of-
ficers, employees and agents to act prudently in 
managing, investing and spending any charitable 
funds held by the organization and, as a default 
statute, applies only in the absence of contrary 
instructions in a gift instrument. UPMIFA identi-
fies specific factors that must be considered by 
directors and, in some cases, sets presumptions of 
imprudence. So, while UPMIFA arguably increases 
a director’s flexibility in managing, investing and 
spending charitable funds, UPMIFA also increases 
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the director’s responsibility and accountability for 
the use of those funds. 

Know the law. UPMIFA is model statutory lan-
guage that may be modified upon adoption by any 
given state. Moreover, UPMIFA represents new 
law that is open to interpretation by the courts.
Identify and categorize all of the organiza-
tion’s funds and assets, including unrestricted 
institutional funds, endowments (a type of 
institutional fund), board-designated restricted 
funds, and program-related assets. Of the listed 
asset types, only the institutional funds (in-
cluding endowments) fall within the UPMIFA 
statutory scheme.
Review the gift instrument applicable to each 
donor-restricted fund. Notwithstanding all of 
the media hoopla surrounding the adoption of 
UPMIFA, the gift instrument and donor intention 
control the use of the funds.

Educate the board of directors. Directors should 
become familiar with the institutional and en-
dowment funds held by the organization (and 
any restrictions on their use), UPMIFA and its 
prudence standards, the types of assets to which 
UPMIFA applies, and when and to whom the 
board of directors can delegate its fund man-
agement and investment functions.
Develop a written institutional funds use policy. 
The policy should apply the prudence standards 
enumerated herein in connection; require docu-
mentation of the organization’s pre-investment due 
diligence; require continuous monitoring and peri-
odic evaluation of the management and investment 
of the organization’s funds; and require approval by 
the board of directors prior to managing, investing 
or expenditure of institutional funds.
Record and document approval by the board 
of directors.
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